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August and September, 



In that way the cause of peace will be advanced, and the 
time will come when war will be too serious and too cost- 
ly, as well as too wicked, for any nation to engage in it. 



A Permanent Tribunal. 

. BY WALTER S. LOGAN OF THE NEW YORK BAR. 

Mr. President, — International arbitration has played an 
important part, it is true, in the world's history. But the 
word " arbitration " suggests, to the ordinary mind, the 
thought of two people who have a difference and " leave 
it out" to their neighbor to patch up some sort of a settle- 
ment. Such an arbitrator usually " splits the difference " 
and satisfies nobody. Arbitration may be a good way of 
settling questions which depend upon privilege, but we 
Saxons have based our jurisprudence upon the idea of 
right. 

Arbitration between individuals has played an impor- 
tant part in the history of municipal jurisprudence ; but 
the world soon found out that to set up a court for every 
difficulty that arose was not the true way of administer- 
ing justice. We very soon found that we could not take 
the great step in civilization which has been taken in the 
establishment of judicial tribunals, unless those tribunals 
were of a permanent character and the judges who sat in 
them had a permanent tenure. 

I know of no way in which we who are called upon to 
draw the plans for a scheme of international jurispru- 
dence can perform our duty except to draw those plans 
upon the background which we have in our municipal 
tribunals. The first great step was the establishment of 
municipal tribunals where rights could be protected and 
controversies decided, not according to the will of an in- 
dividual, but according to the law of the land. That 
step was taken by our race and by men who spoke our 
language. There was, it is true, a jurisprudence of an- 
cient Rome, from which we have borrowed more in form 
than in substance, I think ; but from which we have bor- 
rowed something ; but it was founded upon privilege and 
not upon right. The Latin judge sat as a representative 
of a monarch, dispensing justice as a bounty to the 
suitors before him. We Saxons have established tribu- 
nals in which the judge sits only as a mouthpiece of the 
state to administer the law of the land. The Saxons 
were the first race to establish tribunals in which rights 
could be determined. Our whole jurisprudence, our 
whole civilization, is based upon rights ; and rights can 
not be determined in such a tribunal as is secured by a 
temporary arbitration treaty. You must have a Per- 
manent Tribunal. You must have a court administering 
a well established law. You must have a court which is 
independent, not only in the executive power of the land, 
but even of the temporary public sentiment which hap- 
pens to prevail in any country. 

I am convinced that such a tribunal must be established, 
at least the initiative must be taken, by the men of the 
same race, by the men who speak the same language as 
those who established and placed upon so firm a founda- 
tion the municipal tribunals which now ensure order 
throughout the civilized world. Two years ago, when 
you did me the honor to ask me to stand here, 1 advocat- 
ed the establishment of a tribunal composed of judges 
from, and selected by, the highest courts of judicature 
of the different nations of the earth. I have somewhat 
modified my opinion since then, for two reasons. Those 



of us who read and studied the trial of Emile Zola in 
France soon became convinced that the Latin race has 
not any more now than of old caught the true spirit of 
free independent jurisprudence. I do not think that our 
nation and the English nations are yet ready to submit 
their controversies to a permanent tribunal conducted on 
the principles on which that trial was conducted. The 
Zola trial may not be worse than some things that have 
occurred in the jurisprudence of our race ; it may not 
be worse than the Bloody Circuit of Jeffries or the trial of 
the witches at Salem. But the Bloody Circuit and the 
witchcraft trials were exceptions ; I am very much afraid 
that the trial of Zola was but illustrative of Latin methods 
of judicature. 

The second reason why I am modifying my opinions is 
that the Saxon race in these days is making such progress 
that whatever tribunals it may establish for itself will 
soon come to be accepted perforce by the rest of the 
world. If England and America will now establish a 
tribunal -where their differences can be settled, such a 
court will find knocking at its door all the other nations of 
the earth who have difficulties to be settled. 

Tbe Lord Chief -Justice of England, two years ago, de- 
livered an address before the American Bar Association, 
in which he took strong grounds against a permanent 
international tribunal. I did not think then that he repre- 
sented the true sentiment of the English people. The 
New York State Bar Association officially took issue with 
him ; I am sure this Conference takes issue with him 
also. Lord Russell gave two reasons why he did not 
believe it was desirable to have a permanent international 
tribunal. The first was that he thought the judges who 
would compose such a tribunal, being men like ourselves, 
would have such tremendous power and responsibility, 
and would have causes of such immense magnitude before 
them, that they could not be trusted to render an impar- 
tial and unbiased decision. Secondly, he thought that if 
we made the settlement of controversies between nations 
too easy, we should have too many controversies to settle. 
I differ with him on both these points. Experience does 
not show that by increasing the importance of a judicial 
tribunal you increase the difficulty of obtaining judges to 
fill its offices satisfactorily. The two great judicial tri- 
bunals in this country, the two tribunals before which 
come the most important questions for decision, are the 
Supreme Court of the United States, and the Court of 
Appeals of the State of New York, in which our friend, 
Judge Earl, sat for nearly a generation, and over which he 
for a time presided. Those courts have presented to 
them causes of immense magnitude, involving amounts 
greater than the national revenue of the majority of the 
nations of the earth. But there has never been serious 
complaint that those tribunals did not perform their work 
satisfactorily, or that their judges were not worthy of 
the positions which they held. There is much less diffi- 
culty in finding satisfactory judges for the Supreme Court 
of the United States than there is in finding satisfactory 
justices of the peace or police judges in our cities. It is 
characteristic of our race, and let us thank G-od that it is, 
that when men are placed in positions of responsibility 
they rise to the position. The men selected for the judges 
of our higher tribunals may not be always so far superior 
to their fellows as might seem to be necessary ; but once 
you place even a lawyer of ordinary ability in a high po- 
sition upon the bench, he grows to fit the position. The 
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difficulty would not be in finding judges for such a tribu- 
nal; the world has plenty of them, and we need not seek 
for them among men who speak any other language than 
ours. 

The second objection which the Lord Chief-Justice 
urged was that the nations would be encouraged to bring . 
unfounded causes to such a court. I think he is mistak- 
en. Experience does not show that a free court encour- 
ages unfounded litigation. Bather is it when obstacles 
are placed in the way of justice that men are encouraged 
to bring forward unfounded claims, in hope that the de- 
fendant will not have the means or the courage to put in 
a defence. Compare the jurisprudence of England and 
America. In England the course of justice is obstructed 
in every possible way ; a man must be a rich man when 
he begins a lawsuit or he is likely to be a bankrupt when 
it ends. In this state justice is practically free ; the penal- 
ty to a defeated litigant is not so serious as to discourage 
litigation. In England there is about the same number of 
judges and courts and lawsuits that we have in the state 
of New York. Although they have about five times the 
population, and do perhaps five times as much business, 
the obstructions to the course of justice keep out of court 
four-fifths of the cases that are brought into our courts. 
But are those four-fifths the unfounded cases? I think 
not. It may be fairly assumed that when a cause does 
come before the courts, in either country, it is correctly 
decided ; the judges have the ability, the courage, and the 
fairness to render such decisions as produce general re- 
spect. But if you will compare the statistics, you will 
find that a larger proportion of cases are decided for the 
defendant in England than in the state of New York. 
That is, there is a larger percentage of unfounded cases 
brought in English courts than in our courts, although 
we have five times as many for the population. More 
than eighty per cent of all the cases that are brought in 
our courts are every year terminated by a judgment in 
favor of the plaintiff, or by a settlement satisfactory to 
him. Add to these the very large percentage of cases 
where there is a fair ground for difference of opinion, and 
you have a very small percentage left to cover the* un- 
founded cases that are brought before courts where justice 
is practically free and untrammelled. 



A Plea for Patience. 

BY HON. WILLIAM J. COOMBS, OF BROOKLYN. 

It is doubtless a mistake to assign me a place among 
the lawyers. My Congressional life, which has been al- 
luded to, was not brought about by any connection with 
that exalted profession, but was the outcome of an active 
business life. I shall ask you to regard me as a business 
man, accustomed to looking upon matters in a rather 
hard-headed way, and deciding upon schemes, in great 
measure, upon the score of their practicability. 

Early in life I was inclined to build castles in the air 
and paint pictures in the clouds, but a larger experience 
and contact with men, while not destroying my apprecia- 
tion of the beautiful, or lowering my estimate of the 
ideal, has led me in such efforts as I might make towards 
reform, to choose practical agencies, rather than a reli- 
ance upon the advance of moral sentiment in the com- 
munity. 

It is pleasant to remember that among the ideals of my 
early manhood was embraced the very scheme which this 



Conference is called together to discuss. To advanced 
thinkers, at that time, it seemed possible and probable 
that as mankind progressed in intelligence and religion, 
such a result would be a natural outcome. Since then a 
generation has passed away ; and although very consider- 
able results have been achieved, as indicated by the re- 
ports made here, it must be admitted that the consumma- 
tion which we hope for is far from its realization, and 
that we must not expect within the compass of our short 
lives to bring about a state of things to which the natural 
savagery of man, as well as the selfish motives which in- 
fluence the actions of men and states are so obstinately 
opposed. 

The question this morning is not on the general sub- 
ject of international arbitration, but the establishment of 
an international court of arbitration. It seems to me that 
the practical difficulties in the accomplishment of this 
scheme are very great, and not likely to be overcome until 
the accumulation of precedents shall have accustomed the 
nations to look upon arbitration as applicable to a larger 
field than it has yet covered. Of course, the establish- 
ment of such a court must be with the full consent of the 
legislative and executive branches of the various nations 
which would become subject to it. It is almost impossi- 
ble to induce them to part with any portion of their power 
or prerogatives, and this is probably the rhost serious ob- 
stacle which would have to be overcome, the tendency in 
all cases being to hold fast all prerogatives, grasp new 
ones, and yield none. I do not think that an instance can 
be found in which either branch of the Congress of the 
United States has, at any time, delegated to others abso- 
lute power in things over which it has control, even in 
apparently trivial matters, without attaching to it con- 
ditions which gave it the power of again reviewing the 
matter, and retaining the ultimate decision in its own 
hands. Certainly while propositions of that kind were 
made, during my membership, I never knew an instance 
in which a suggestion in that direction was favorably en- 
tertained. 

Before such a court as it is proposed to 'establish can 
receive unlimited power to settle questions that may be 
referred to it, this tenacity of power, which is not confined 
to our legislative or executive branches only, but is found 
reflected in the experience of every other nation past and 
present, must be overcome, and you will understand, 
when you think of it, that this involves a change not 
easily made. The inroads upon it must be gradual, 
forced by impelling circumstances, and as a result of an 
accumulation of precedents which in themselves will 
finally assume the sanctity of international law. The 
desired result will be in part brought about by treaties 
covering various subjects in which the rights and in- 
terests of the various nations are defined and recognized. 

If the last few years have furnished a greater number 
of precedents looking toward general arbitration than 
have occurred in a previous century, it may be found to 
have resulted from closer relations, commercial and hu- 
manitarian, which have arisen by the promotion of more 
rapid means of communication, and a consequent greater 
knowledge on the part of each nation of the wants and 
peculiarities of others. 

You will excuse me if I claim that one of the greatest 
instrumentalities for bringing the nations together has 
been the effects of commercial intercourse. The forty 
years of my life as a merchant led me into business with 



